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I. Executive Summary 

The Individuals with Disabilities Education Act does not specify whether parents or school 
districts have the burden of proof in special education litigation. It is the position of the National 
Council on Disability that school districts, not parents, should have the burden of proof in issues 
about IEPs, placement, eligibility, and other matters related to an appropriate education. 

In Schaffer v. Weast , the United States Court of Appeals for the Fourth Circuit held that “parents 
who challenge an IEP . . . have the burden of proof in the administrative hearing.” The Court 
noted that the “. . . circuits are split - and splintered in reasoning - on this question.” The split 
revolves around the Tatro / Alamo Heights line of cases contrasted with the Lascari / Oberti line 
of cases. Five Circuits have assigned the burden of proof, the Tatro / Alamo Heights rule, to the 
parents. Five other Circuits, following the Lascari / Oberti rule, assign the burden to the schools. 
The United States Supreme Court agreed to resolve the split between the Circuits. Oral argument 
is scheduled for October 5, 2005. 

If a parent disputes an IEP, the courts agree that it is the parent’s burden to “place in issue the 
appropriateness of the IEP.” The next issue is whether the parent has the burden of proving that 
the IEP is not appropriate or whether the school district has the burden of proving that the IEP is 
appropriate. 

There are several competing principles. Should the party attacking the terms of an IEP bear the 
burden of showing why the IEP is not appropriate? Or, should the party that prepared the IEP 
and has greater expertise and resources have the burden of proving that the IEP is appropriate? 

If a statute is silent regarding which party has the burden of proof, the complainant usually has 
the burden of proof. The U. S. Supreme Court has issued several decisions about burden of proof 
in the absence of statutory guidance. In most cases, the Court, relying on the policy and history 
of the statute and concerns of fundamental fairness, has been consistent in assigning the burden 
of proof to the party more likely to have access to the information that explains their actions in 
order to arrive at a result that is “right” and “just.” 

This paper reviews the history of special education, special education law, the Mills case which 
formed the backbone of the procedural safeguards in the Individuals with Disabilities Education 
Act, special education burden of proof cases, and U. S. Supreme Court cases. 

Brian Schaffer, Peter Mills and Bill Dunstan are children with disabilities whose cases were 
decided by different courts. Their own educational and legal processes are typical of the 
circumstances when parents and schools disagree. Because the burden of proof was assigned to 
Bill Dunstan, the outcome in his case was not fair or right, and the outcome was unjust. 
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